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Seventh Circuit affirms exclusion of
unreliable expert testimony on valuation
in condemnation actions

Contacts:

By Elizabeth U. Witmer and Sean T. O’Neill

Steven J. Picco

Joel R. Burcat
George Asimos
Elizabeth U. Witmer
John F. Stoviak
John P. Pierce

SUMMARY
On August 21, 2012, the Seventh Circuit Court of Appeals issued an opinion affirming the
decision of the United States District Court for the Central District of Illinois to exclude the
testimony of the landowners’ expert in condemnation proceedings.

Randall M. Lutz

Interstate pipeline companies should take note of the Seventh Circuit’s August 21, 2012 opinion in
Rockies Express Pipeline, LLC v. Burtle, No. 11-1219, 2012 WL 3575279 (7th Cir. Aug. 21, 2012),
which held that the district court did not abuse its discretion by excluding expert testimony on valuation.
The expert testimony was excluded as unreliable pursuant to Federal Rule of Evidence 702.

Exclusion Of Expert Valuation Testimony Affirmed
The landowners’ expert provided an opinion for each property as to the difference in fair market value
before and after the taking of easements using the comparable sales method. The subject properties
were not subdivided and were only permitted and used for agricultural purposes. Nonetheless, the
expert used subdivided lots and commercially zoned lots in non-agricultural municipalities as comparable sales in his analysis. Additionally, the expert used a sale price of $600,000 for a comparable sale
that was never completed and later sold for $250,000. The expert also concluded that the highest and
best use for the subject properties was for commercial or residential use. The district court excluded
the expert’s opinion because it was based on unreliable evidence and did not satisfy the requirements
of Federal Rule of Evidence 702.
On appeal, the Seventh Circuit determined that the district court had not abused its discretion and
affirmed the decision to exclude the expert testimony. The Seventh Circuit agreed that the majority of
the comparable sales used by the expert were too dissimilar and that the expert’s opinion on value
would have been substantially reduced if those comparable sales were not used. Likewise, the Seventh
Circuit held that there was “nothing in the record to make us question the determination of the district
court that the highest and best use of the four properties was agricultural” where the district court had
found that there no reasonable certainty that the subject properties would be rezoned and later developed for commercial or residential purposes. Additionally, the Seventh Circuit held that the district court
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was correct to exclude the testimony of the landowners
themselves as to value because they had not provided an
opinion on value during discovery and instead elected to rely
on their expert.

More Information
For further information about interstate pipeline condemnations in Pennsylvania, contact Elizabeth U. Witmer at
ewitmer@saul.com or Sean T. O’Neill at soneill@saul.com.

This Alert was written by Elizabeth U. Witmer and Sean T. O’Neill, members of
the firm’s Oil and Gas Practice. Elizabeth can be reached at 610.251.5062 or
ewitmer@saul.com. Sean can be reached at 215.972.7159 or soneill@saul.com.
This publication has been prepared by the Oil and Gas Practice for information
purposes only.
The provision and receipt of the information in this publication (a) should not be
considered legal advice, (b) does not create a lawyer-client relationship, and (c)
should not be acted on without seeking professional counsel who have been
informed of the specific facts. Under the rules of certain jurisdictions, this communication may constitute “Attorney Advertising.”
© 2012 Saul Ewing LLP, a Delaware Limited Liability Partnership.
ALL RIGHTS RESERVED.

Baltimore, MD

Boston, MA

Chesterbrook, PA

Harrisburg, PA

Newark, NJ

New York, NY

131 Dartmouth St. 1200 Liberty Ridge Dr. 2 North Second St. One Riverfront Plaza 555 Fifth Ave.,
500 East Pratt St.
Michael S. Burg
Eric L. Brossman
Stephen B. Genzer Michael S. Gugig
Charles O. Monk, II Richard D. Gass
617.723.3300
610.251.5750
717.257.7570
973.286.6712
212.980.7200
410.332.8668

Philadelphia, PA

Pittsburgh, PA

Princeton, NJ

Washington, DC

Wilmington, DE

1500 Market St.
Bruce D. Armon
215.972.7985

301 Grant Street
Jay L. Panzarella
412.209.2510
David R. Berk
412.209.2511

750 College Rd. E
Marc A. Citron
609.452.3105

1919 Pennsylvania Ave, NW
Mark L. Gruhin
202.342.3444
Edward R. Levin
202.342.3420

222 Delaware Ave.
Wendie C. Stabler
302.421.6865
William E. Manning
302.421.6868

2.

